Texas General Land Office Construction Certificate and Dune Protection Permit
Requirements Checklist

The Texas General Land Office has created this checklist to ensure beachfront construction certificate and
dune protection permit applications are administratively complete prior to submittal to our office for
review. Submitting the required information listed below will allow GLO staff to expedite the review of
your permit application and may prevent a request for additional information. Please note that some local
governments may require additional information. A list of contacts at local beach/dune permitting
authorities can be found on the same page you accessed this form

(www.glo state.tx.us/coastal/beachconstruct.html).

N

Applicant Information

___Name
_Address
___Phone number
_ Fax (if applicable)

Property Information
___Name of property owner

___ Complete legal description of tract
___Situs address (if available)

Site Information

___ Approximate percentage of existing open spaces (areas completely free of structures)

___ Dated photographs of the site that clearly show the current location of the vegetation line and the
existing dunes on the tract and the adjacent property from directions south, north, east, and west

__ Copy of FEMA elevation requirements

___Most recent local erosion rate data (based on published data from the Bureau of Economic Geology,
University of Texas, Austin)

___ Activity’s potential impact on coastal erosion

Proposed Project
Approximate duration of the construction

___ Approximate percentage of finished open spaces (areas completely free of structures)

___ Number of proposed structures (specify whether proposed structures are habitable structures or
amenities)

__ Number of parking spaces

__ Description (including location) of any existing or proposed walkways or dune walkovers on the tract

___Floor plan and elevation view of the proposed structure to be constructed or expanded showing all
plumbing plans

___Description including type and location of proposed impervious and pervious surface(s)

___ Depiction of extent of proposed impervious and pervious surface(s)

__ Description of any existing concrete or fibercrete on tract

___ Statement written by applicant affirming that the construction, the completed structure, and use of or
access to and from the structure will not adversely affect the public beach or public beach access ways
or exacerbate erosion

__Proof of financial assurance for proposed structures in eroding areas to fund eventual relocation or
demolition of proposed structure (e.g. Upton-Jones coverage in the National Flood Insurance Program)

Dune Mitigation Information (if dunes or dune vegetation are disturbed)

___ Comprehensive mitigation plan that includes a detailed description of the methods that will be used to
avoid, minimize, mitigate, and/or compensate for any adverse effects on dunes or dune vegetation

___ Effects of the proposed activity on the beach/dune system, which cannot be avoided (including damage
to dune vegetation, alteration of dune size and shape, and changes to dune hydrology)

____ Proof of applicant’s financial capability to mitigate or compensate for adverse effects on dunes and
dune vegetation (e.g. an irrevocable letter of credit or a performance bond)




Maps and Surveys

Please submit applicable information on one or more map, site plan, or plat as needed.
___Survey by alicensed surveyor
___ Accurate map, site plan, or plat of the site identifying the following:
__ Legal description of the site, including, where applicable, the subdivision, block, and lot
___Location of property lines and a notation of the legal description of adjoining tracts
___Size of the tract in acres or square feet
_Location of proposed and existing structures
__Location of the project area of the proposed construction on the tract
___ Size of proposed project area in acres or square feet
___Location of footprint or perimeter of the proposed construction on the tract (specify whether
proposed structures are habitable structures or amenities)
__Location of proposed or existing roadways, driveways, and parking areas on the tract
__ Location of proposed or existing dune walkovers on the tract
___ Location of proposed landscaping activities on the tract
__Location of dune protection line and the distance between the proposed construction and the
dune protection line
__Location of line of vegetation and the distance between the proposed construction and the line
of vegetation
__ Distance between the proposed construction and mean high tide
____Distance between the proposed construction and landward limit of beachfront construction
area
___Location of any retaining walls, seawalls, or erosion response structures on the tract and on
properties immediately adjacent to the tract and within 100 feet of the common property line
___Location and extent of any man-made vegetated mounds, restored dunes, fill activities, or
other pre-existing human modifications on the tract (if known)
___ Location of any proposed impervious or pervious surfaces
___ Distance between any proposed impervious or pervious surfaces and the north toe of the dune
___Distance between any proposed impervious or pervious surfaces and the line of vegetation
___ A grading and layout plan identifying all elevations (in reference to the National Oceanic and
Atmospheric Administration datum), existing contours of the project area (including the location of
dunes and swales), wetlands, and proposed contours for the final grade
___ Current topographic map, provided by a licensed surveyor, depicting any and all proposed changes to
the terrain (topographic map should indicate any and all changes to the natural or man-made
environment within the Critical Dune Area)

Information to be Submitted if Available
____Rate of erosion
__ Copy of the FEMA Elevation Certificate

Additional Requirements for L.arge-scale Construction

___Plator survey if tract is located in a subdivision and the applicant is the owner or developer of the

subdivision (only one will apply)
___ Certified copy of the recorded plat of the subdivision
___Plat of unrecorded subdivision certified by a licensed surveyor
___ Survey of un-platted tract

___Total area of subdivision in acres or square feet if tract is located in a subdivision and the applicant is
the owner or developer of the subdivision

___ Number of units proposed (for multi-unit dwellings)

___ Alternatives to the proposed location of construction or to the proposed methods of construction which
would have fewer or no adverse effects on dunes and dune vegetation or less impairment of beach
access

___Proposed activity’s impact on natural drainage patterns of the site and adjacent lots




APPLICATION PROCEDURE FOR A
DUNE PROTECTION PERMIT

A Dune Protection Permit is required from the Brazoria County Commissioners' Court for any
alteration (in elevation or vegetation) of the sand dunes in the area from mean high tide
landward for a distance of 1,000 feet.

The application should be in letter form with a brief description of the proposed project.
Also, any pertinent information regarding the preservation of the dunes that you propose
to do may be discussed briefly. The application should be addressed to:

BUILDING PERMIT DEPARTMENT
111 EAST LOCUST, BLDG. A-29, SUITE 210
ANGLETON, TEXAS 77515
ATTN: JOE RIPPLE

In addition to the items stated above, the application should contain the following:

GRADING AND LAYOUT PLAN - Contours will be required of the existing area and
proposed contours for the final grade. For the small areas, profiles will be sufficient with
an existing and proposed profile. All elevations are to be on U. S. C. & G. S. datum. The
location of structures should be shown on the map and identified and the proposed floor
elevation should be indicated. The dimensions of the property should be clearly shown.

LOCATION MAP - A small map showing the project site location with respect to a
permanent feature, such as an access road, should accompany the permit application.
The subdivision, block and lot number should be indicated.

LANDSCAPE PLAN - Provisions must be made for stabilizing the dunes. A means of re-
establishing the vegetation on the disturbed area must accompany the permit request.
Indicate whether topsoil or sodden is to be used and the type of seeding.

ADDITIONAL DATA - Contained with the application should be the following additional
data:

(1) The distance from the seaward property line to mean high tide line

(2) The number of units ‘

(3) The number of parking spaces

(4) The total acreage contained in the property

(8) The approximate percentage of open space (areas not having buildings, roads or
parking)

(6) The type of building material and the type of construction (floor plan and outside
view)

(7) Existing and finished elevation range

STAKING OF PROPERTY - The property corners should be staked so that an "on site
inspection" can be made.




Submit two (2) copies of the information listed above with each application. Any questions
pertaining to the permit may be addressed to the above.

ALLOW A MINIMUM TIME OF 6 TO 8 WEEKS FOR THE APPLICATION TO BE PROCESSED
AND PERMIT RECEIVED OR DENIED.




SAMPLE

Brazoria County
Application for Beachfront Construction

Owner information - Name, address and phone number. Same information for
Contractor, if different than owner.

Legal Description - Legal description of the property of proposed construction.
Lot, Block, Subdivision, Section or acreage tract number with

Abstract number.

Development Description - Describe the plan for building construction. Number of
structures, square footage, type of frame, and location of structures
shown on plot plan. Reference location of structure from mean
high tide and vegetation line. Indicate any existing structures on
property. Floor plan of structure will be required. If development is
different from building a structure, please describe in detail.

Parking Space - Define parking spaces needed. Is it within the footprint of the
structure and driveway or is more parking necessary? Describe
the type of material to be used.

Duration - Amount of construction and cleanup time necessary to complete job. This
will include any re-vegetation necessary.

Walkway - Describe the type of walkover to be used and location shall be indicated on
the plot plan of the property. Show diagram of style to be used.
Will walkover be accessible to public or private use only? Will
signs be posted, etc? Construction standards are indicated in the
“Dune Protection and Improvement Manual for the Texas Gulf
Coast”, a Texas General Land Office publication. Copies are
available in the County Floodplain Administrator’s Office.

Grading and Layout - Describe the dunes located on property. Include the height, width,
location from mean high tide, line of vegetation and the existing
contours of dunes and swales. Indicate structures, septic and water
lines and driveway location on property. Indicate location of sea-
walls or any erosion response structures and on the properties
immediately adjacent to the tract.

Photographs - Photographs help with documentation of dune location, damage done to
vegetation, etc.




Page 2 - SAMPLE
Brazoria County Application for Beachfront Construction

Dune Effects - Describe the effect the construction will have to the dunes and vegetation.
Consider the installation of the septic and water facilities.

Mitigation Plan - Comprehensive mitigation plan including details of the methods
which will be used to avoid, minimize, mitigate and/or compen-
sate for any adverse effects on dunes or vegetation. Letter of
Determination is required from the Corps of Engineers for
wetlands.

Septic System - Indicate the type of septic system to be used for structures. Systems will
be approved by the County Environmental Health Department and
installed under current State requirements by an approved
contractor.

Landscaping - Describe lawn care, flower beds, type of shrubbery, etc. to be planted.

Map/plot - Provide an accurate location map to property and plot plan indicating adjacent
" property locations. Indicate the property measurement, line of
vegetation, dunes, etc.

Statement of Concern - A written statement by the applicant affirming that the constuc-
tion and use of or access to and from the structure will not
adversely affect the public beach or public beach access ways or
exacerbate erosion.




ALNVIY WISY0D VINOZVHE

03
SYX3L ‘ALNNOD VIHOZVHA

6 1ovyisay
IIVIT YNISNNId NILSIY "4 'S

W
Sq¥02aY 1vid Uw—.—.—.:ou vidozvue .
0
€S FOVd'® ANNT0A
W 0304003y
£ NOI1D3S
NOISIAIGENS HIV3A SINT NVS

4 Y2018 ‘v 101

- AZAUNS
NOILVOILIN dNNd

(SQyvA J1i8n) S€) -
(eI R L]

38 6L Y3V NG DN
vaw anaaws [T ]
INEY BNOINDD e Leer
WIT AUVONNOG
NI oN1GING —
004/3d1d NOY) ‘e
ON393T

INNLShraY
6164 *626) 40 AWNIYO TVIILH3A J]130030
CWHOLLVH 3ML 0L JALLYTIM 30V SNDILVAZTI °f

“NOJHIH NAGHS 10N ALNIdOM SIHL 13333¥
HOINM (NOD3Y 3O SWALI 38 AVN JH3HL -A3AMNS
SIHE 04 0301ADY4 SYA INIWLIWOD 31L1L ON °2Z

“1¥3d £ HOILD3S

*NOISIAIOENS  HOY3A SINY WS M3d 1SY3

(021G HINON 30 ONINVIE 031V ¥ INIAVH

INJAVH JAENG W3L 0 3N . AVR-X0-LHOIN
ASYHINON 3HL NO 03SVH  3hv  SONIWY3E -

$SION
02 = ,1
[—— ]
¢ o 0 Ry 0197959 (68)
Ve STTIVR YNy
9 1017
N

6LV ISEY
INWI1 VINSNINIS WISV “4°S

LYSY HIBAON NOILYMASIOZY SyxdL
HOAJAMNS GNY WNDISS3II0Nd Q3HILSIOIM
© UILIASIHIVA 0 STWVHD

1002 *02 AYYAMAI] 103A3AMNS 31Y0
THROHS SY 1430X3 *ALHIJOUJ SEHL NO SNOISNHENT HON S3SS30X3 ON
UV RAML IVHL ONY *ONTIOHD FHL NO ‘NDISIAHIJIS A H3OND 0V A3ANRS
V¥ 30 NOLIVINIS3Ud3Y 30HL V SI 1Y7d JADAY 3HL LYWL AJ1AH3) A9 0O
HDAIAUNS  ONY' TWNDISSIH0Hd O3WILSIIN . *HILLILSIHIVA -Q STWYHD *1

2£89£0-86
NHNESD AINVN ¥ NI18OY

o
£ .Su. \

N
\\\\\
\\\\ 5
A
A\
NN ¥ 1,% 135 .
e.«.w «®
Q A?xw
Nt
X
e\
o
» !
Q0
c*

syxiL

*$10N\.200 \G-’liﬂ'WI\Wmmﬂmhmﬁ\

ALINNOI WIdOZVHE |

%
A0S ash

e

U S




| COL,Lr\)rL1 POCLd, 257

SAMPLE DRAWING

\\r{:)/h’féﬁ N
PLAT OF PROPERTY | | sePmcheen
INDICATING i dure]
Construction location with | -
driveway ’ |
Dune heights and location H DILS €
Water well and septic lines locatio
Mitigation areas ' | n
Vegetation line (show dimenson)

/ 0‘57
o
X // \ O’ /
.« ~ /b
~ o e r =
. \ /‘;
= S '
" 3
//‘. . l\) }
oo ook P A
-t N o raa:}lor\ - @/ %&/
AN RN
dune arec \\/)g ™ //
f . /"'I )
N

S (D ! dunes_\ﬁ

i

Bercn




Texas Administrative Code

TITLE 31 NATURAL RESOURCES AND CONSERVATION
PART 1 GENERAL LAND OFFICE

CHAPTER 15 COASTAL AREA PLANNING

SUBCHAPTER A MANAGEMENT OF THE BEACH/DUNE SYSTEM
RULE §15.13 Disaster Recovery Orders

ACTION: Notice of Proposed Rulemaking

<p>The General Land Office (GLO) proposes new §15.13 concerning Disaster Recovery Orders
to provide procedures for the use of temporary standards for dune restoration and structure
stabilization and repair after a disaster and to assist local governments in restoring beach access
and dune protection during such a period. The coastal destruction caused by Hurricane Ike in
September 2008 demonstrates the need for long-term procedures that can be implemented when
certain disaster conditions exist. These procedures will enable local governments and their
citizens to better respond to coastal disasters and allow these areas to protect and rebuild in the
most efficient and safe manner possible, while still protecting coastal areas and the public’s right
to use and access the public beach. :

<p>The new rule is proposed under Texas Natural Resources Code §§61.011(d), 61.015(b) and
63.121, which provide the GLO with the authority to adopt rules: to preserve and enhance the
public’s right to use and have access to and from Texas's public beaches; to protect the public
easement from erosion or reduction caused by development or other activities on adjacent land
and beach cleanup and maintenance; for other minimum measures needed to mitigate for adverse
effects on access to public beaches and the beach/dune system; for the reasonable exercise of the
police power by local governments with respect to the public beaches; for determination of the
line of vegetation and structures located near or on the public beach; and to identify and protect
critical dune areas. The new section is also adopted pursuant to Texas Water Code §16.321,
which provides the GLO with the authority to adopt rules on coastal flood protection.

ANALYSIS OF PROPOSED RULE

<p>The proposed new rule applies only to a local government with a local dune protection and
beach access plan within a coastal county that has been included in a disaster declaration made
by the governor or in which a natural disaster has occurred, as determined by the commissioner.
A disaster recovery order issued by the commissioner pursuant to the proposed new rule will be
effective for a period of two years unless a shorter period of recovery is specified.

<p>Pursuant to a disaster recovery order issued under the proposed new rule, local governments
may authorize repairs necessary to render a structure habitable or to prevent further damage or to
stabilize a residential structure that is subject to collapse or substantial further damage as a result
of erosion or undermining. For structures with intact foundations after a disaster, local
governments may also authorize enclosed spaces with breakaway or louvered walls at ground
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level, if such authorization would be consistent with the local dune protection and beach access
plan and the National Flood Insurance Program. A local government may grant authorization for
recovery repairs of a residential structure that encroaches or may encroach on the public beach if
the structure is eligible under §15.11 (relating to Repairs to Certain Houses Located Seaward of
the Boundary of the Public Beach) and is not subject to a pending enforcement action.
Authorized repairs may include construction underneath, outside, or around the house that
includes fibercrete or other materials necessary to restore reasonable access to a house for
disabled persons that existed prior to the disaster. Finally, a local government may authorize the
placement of beach-quality sand and, in certain instances, clay or sandy clay, on a lot if certain
conditions are met and only if the placement is necessary to prevent further erosion due to wind
and water.

<p>The proposed new rule also authorizes local governments to permit persons to construct
dunes in an area no more than 30 feet seaward of the post-disaster landward boundary of the
public beach if certain conditions are met. The proposed new rule authorizes the use of
additional types of materials for restored dunes to provide additional stability for restored dunes
and to encourage dune restoration activities by local governments and property owners. In
accordance with the Beach/Dune rules, restoration of dunes may not result in increased flooding
to the site or adjacent property, aggravate erosion, result in adverse effects to dune hydrology,
increase the vulnerability to washouts or blowouts, or interfere with the public’s right of access
to the beach at normal high tide. The proposed new rule allows a local government to defer the
review of the dune protection line up to on¢ year from the date of the disaster recovery order
. rather than 90 days required under § 15.3(k).

<p>The proposed new rule provides guidelines for the continuation of authorized beach access
and dune protection measures, including variances that permit the use of fibercrete within 200
feet of the line of vegetation in an eroding area. For a local government with a fibercrete
variance, authorized repairs may include construction underneath, outside, or around the house
that includes fibercrete or other materials necessary to restore reasonable access to a house for
disabled persons, provided that such access existed prior to the disaster, including a house that
has become located on the beach or where there is no dune.

<p>The proposed new rule allows a local government to temporarily close beach access points
damaged beyond repair or temporarily blocked by emergency shore protection projects to
prevent damage to infrastructure without a formal plan amendment with notice to the
commissioner. The local government must ensure that the period of limited beach access in that
area does not exceed the duration of the disaster recovery order and must submit to the
commissioner a timeline for amending the local plan or a remedy to restore access no later than
six months prior to the expiration of the disaster recovery order.

<p>The proposed new rule also outlines the specific situations that must exist before a local
government may authorize repairs to an existing shoreline protection project in order to
minimize impacts to adJacent property. The proposed new rule prohibits the use of materials
such as bulkheads, riprap, concrete, asphalt rubble, building construction materials, non-
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biodegradable items, sediments containing certain hazardous substances, and sand obtained by
scraping or grading dunes or from beaches in eroding areas when making approved repairs or
. conducting dune restoration activities.

<p>The proposed new rule allows the commissioner to require that a local government suspend
the authority of a permittee to scrape a beach under a previously issued permit for beach
maintenance practices that include scraping of the beach based on a material change in
circumstances. The local government may require that a permittee apply for a new permit or
certificate for beach' maintenance practices with an opportunity for comment by the
commissioner.

<p>The proposed new rule requires a local government or other governmental entity authorized
by law to clean, maintain, and clear debris from the public beach to coordinate with property
owners to remove debris from the public beach as soon as possible to minimize the threat of
damage to public health, safety, welfare, and property.

<p>Finally, the proposed new rule provides for review of permit applications by the GLO and
requires local govermnments to monitor permitted actions, including dune restoration projects.
The proposed new rule does not create a property right of any kind in a littoral property owner
and removal actions may still be commenced against the owner of a structure regardless of
whether the structure is eligible for repairs pursuant to the new rule.

FISCAL AND EMPLOYMENT IMPACTS

<p>Ms. Jodena Henneke, Deputy Commissioner for the GLO's Coastal Resources Program
Area, has determined that for each year of the first five years the amended sections as proposed
are in effect there will be no additional cost to state government as a result of enforcing or
administering the new section.

<p>Ms. Henneke has determined that for each year of the first five years the new section as
proposed is in effect there could be fiscal implications for local governments as a result of
enforcing or administering the amended section. In areas affected by an order issued under the
proposed new rule, Ms. Henneke estimates that local governments may incur between $50,000
and $60,000 in costs each year attributed to staff time devoted to the monitoring requirements
contained in §15.13(q). Some of the fiscal implications attributed to local governments may be
mitigated through reimbursement programs administered by the GLO, including the Coastal
Management Program, the Coastal Erosion Planning and Response Act, and beach maintenance
reimbursement. :

<p>Ms. Henneke has also determined that the proposed new section will not have adverse
economic impacts or increase the costs of compliance for small or large businesses and
individuals required to comply with the new section. Thousands of small businesses and micro-
businesses are located in coastal counties, and the projected economic impact of this new rule on
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these small businesses will be neutral to positive in that businesses will be able to more
efficiently conduct repairs after a disaster.

<p>Ms. Henneke has determined that the proposed rulemaking will have no adverse local’
employment impact that requires an impact statement pursuant to Texas Government Code <*>
2001.022.

PUBLIC BENEFIT

<p>Ms. Henneke has also determined that each year for the first five year period the new section
is in effect the public will benefit from the proposed regulations because they will provide more
certainty of recovery measures allowed in the wake of a coastal disaster. In addition, property
owners and business owners will be able to more efficiently repair structures and protect their
property because the new rule provides clear standards by which repairs may be made and dunes
may be restored.

<p>The proposed new rule provides additional types of materials for stabilization underneath
structures and for restored dunes, providing additional defenses and stability for restored dunes
and to encourage dune restoration activities by local governments and property owners. The
GLO has determined that when dunes are obliterated, more than one season is generally required
before dune vegetation can grow enough to stabilize the replacement dune. Therefore, the
proposed new rule authorizes the use of clay material to provide strength and integrity to the
dune and to stabilize structures until the natural vegetation recovers. In addition, the proposed
new rule allows for an additional ten feet for the dune restoration area, provided that the project
does not interfere with beach access or result in other adverse effects as listed in §15.13(h)(5).
This larger area will facilitate a larger dune, thus providing better protection for property
landward of the dune restoration project. Furthermore, recovery of the beach through natural
- processes will ultimately result in a dune no further seaward than if the normal 20 foot
restoration area had been utilized.

<p>The public will benefit from the provisions pertaining to the use of fibercrete because it
provides certainty for those jurisdictions that have a variance allowing the use of fibercrete and
encourages dune restoration activities to provide protection from flooding and erosion. The
public will also benefit from allowing restoration of access for disabled persons to eligible
structures, including the use of fibercrete under the house.

<p>The public will benefit from the provision allowing a local government to delay reviewing
the dune protection line up to a year, because it allows the local government to focus on recovery
efforts before undertaking the technical review of the dune protection line, while at the same
time requring a time table for the required reevaluation.

<p>The provisions allowing a local government to temporarily close beach access points

damaged beyond repair or temporarily blocked by emergency shore protection projects to
prevent damage to infrastructure benefits the public by allowing a local government to address
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threats to public safety in its exercise of its police power. The provision limits the duration of
the closure to the recovery period, and requires a timeline for restoration of access or formal
amendment to the beach access plan.

<p>Finally, the public will benefit from the increased scrutiny of beach maintenance practices,
including those previously permitted by a local government. The damage to the beach/dune
system caused by Hurricane Ike and resulting loss to the sediment budget left the beaches and
dunes more vulnerable than ever to imprudent practices that do not protect these .valuable
resources. The abundance of seaweed in the spring, followed closely by the summer tourist
season and the hurricane season necessitates a closer look at any beach mainteriance practices in
areas subject to a disaster recovery order to ensure that adverse impacts to the beach/dune system
are minimized and that beach maintence practices facilitate dune restoration.

CONSISTENCY WITEH CMP

<p>The proposal to add §15.13 is subject to the Coastal Management Program (CMP), 31 TAC
§505.11(c), relating to the Actions and Rules subject to the CMP. The GLO has reviewed these
proposed actions for consistency with the CMP's goals and policies in accordance with
regulations of the Coastal Coordination Council (Council). The applicable goals and policies are
found at §501.26 (relating to Policies for Construction in the Beach/Dune System) and §501.27
(relating to Policies for Development in Coastal Hazard Areas).

<p>The proposed action is consistent with the policy in § 501.26 in that the new rule encourages
practices including dune restoration and measures other than structural erosion response
measures. Although the new rule allows repair of certain structures located on the public beach,
the practices allowed do not increase the impact to the right of the public to use and access the
public beach. An existing erosion response structure that may be repaired under the rule must
comply with the standards for shore protection projects found in § 501.26(b). Further, the
provisions of the new rule that allow ground level enclosures are consistent with the policies in §
501.27 in that such enclosures must comply with the requirements of the Nat10na1 Flood
Insurance Program.

<p>Consequently, the GLO has determined that the proposed action is consistent with the
applicable CMP goals and policies. The proposed new section will be distributed to Council
members in order to provide an opportunity for comment on its consistency with the CMP.

TAKINGS IMPACT ASSESSMENT

<p>The GLO has evaluated the proposed rulemaking in accordance with Texas Government
Code <*> 2007.043(b) and <*> 2.18 of the Attorney General's Private Real Property Rights
Preservation Act Guidelines to determine whether a detailed takings impact assessment is
required. The GLO has determined that the proposed rulemaking does not affect private real
property in a manner that requires real property owners to be compensated as provided by the
Fifth and Fourteenth Amendments to the United States Constitution or Article I, Sections 17 and
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19 of the Texas Constitution. Furthermore, the GLO has determined that the proposed
rulemaking would not affect any private real property in a manner that restricts or limits the
owner's right to the property that would otherwise exist in the absence of the new rule.

ENVIRONMENTAL REGULATORY ANALYSIS

<p>The GLO has evaluated the proposed rulemaking action in light of the regulatory analysis
requirements of Texas Government Code §2001.0225 and determined that the action is not
subject to §2001.0225 because it does not exceed express requirements of state law and does not
meet the definition of a "major environmental rule" as defined in the statute. "Major
environmental rule” means a rule of which the specific intent is to protect the environment or
reduce risks to human health from environmental exposure and that may adversely affect the
economy, a sector of the economy, productivity, competition, jobs, the environment, or public
health and safety of the state or a sector of the state. The proposed amendments are not
anticipated to adversely affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public health and safety of the state or a
sector of the state.

PUBLIC COMMENT REQUEST

<p>To comment on the proposed rulemaking or its consistency with the CMP goals and policies,
please send a written comment to Mr. Walter Talley, Texas Register, Liaison, Texas General
Land Office, P.O. Box 12873, Austin, TX 78711, facsimile number (512) 463-6311 or email to
walter.talley@glo.state.tx.us. Written comments must be received no later than 5:00 p.m., thirty
(30) days from the date of publication of this proposal.
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§ 15.13. Disaster Recovery Orders

(2) Purpose.  This section is intended to provide procedures for the commissioner to
implement by order the use by a local government of temporary standards for stabilization and
repair of structures and dune restoration during a period of recovery following a severely
damaging declared or natural disaster and to assist local governments in restoring beach access
and dune protection,

(b) Applicability. This section applies only to a local government with a local dune
protection and beach access plan within a coastal county that has been included in a disaster
declaration made by the governor under Section 418.014, Government Code or in which a
natural disaster has occurred, as determined by the commissioner. The temporary standards
authorized by this section shall be effective for a period of two years from the date of the
issuance of disaster recovery order by the commissioner, unless a shorter period of recovery is
specified in the order.

(c) Disaster recovery order. The commissioner may issue a disaster recovery order pursuant
to this section to authorize temporary standards for stabilization and repair of structures, dune
restoration, and other minimum measures needed to mitigate for adverse effect to public access
and dune areas caused by a damaging declared or natural disaster. The disaster recovery order
shall identify the nature of the disaster, the name of the disaster and time and location of landfall
(if applicable), any coastal county or counties to which the order applies, the date of issuance,
and the expiration date of the order. The order is effective upon issuance by the commissioner.
Notice of the order issued under this section shall be:

(1) posted on the General Land Office’s Internet website;

(2) published by the General Land Office as a miscellaneous document in the Texas
Register; and

(3) sent to the governing body of a local government to which the order applies.

(d) Conflict. The provisions of this section supplement the Beach/Dune Rules (31 TAC §§
15.1 — 15.12). However, if there is a conflict between this section and the provisions of the
Beach/Dune Rules this section applies.

(e) Definitions. In addition to the definitions contained in §15.2 of this title (relating to
Definitions), the following words and terms, as used in this section, shall have the following
meanings:

(1) Beach debris - Anything that is not native to the beach and beach/dune system,

including but not limited to pilings, concrete, fibercrete, rebar, riprap, boulders, automobile parts,
rubble mounds, damaged dune wadlkovers, garbage, septic systems, and other objects, that may

1/30/2009 ' Page 7 of 14




pose a hazard to public health and safety and/or no longer serve the purpose for which they were
originally intended.

(2) Boundary of the public beach - The landward edge of the public beach, as described
in §15.3(b) of this title (relating to Administration). For purposes of this section, the
commissioner may provide local governments with a temporary standard that includes a
demarcation of the landward boundary of the public beach based on a line of constant elevation
to use when issuing beachfront construction certificates and dune protection permits in locations
where the natural line of vegetation has been severely damaged by the disaster that precipitated
the recovery order. If the commissioner provides such a temporary standard, the standard shall
be publicized on the GLO’s website and local governments shall be g1ven adequate notice of the
temporary standard and the duration of its effectiveness.

(3) Coastal county - Any Texas county with a Gulf-facing beach within its boundaries.
(4) Code - The Texas Natural Resources Code.

(5) Declared disaster - An event declared to be a disaster by the governor under Section
418.014, Government Code.

(6) Fibercrete - unreinforced concrete, consisting of a combination of pulped paper, or
other cellulose-based raw material, and binders such as lime, cement, and/or clay in 4 feet by 4
feet sections, which shall be a maximum of four inches thick with sections separated by
expansion joints.

(7) Habitable - The condition of the premises that permits the inhabitants to live free of
serious hazards to health and safety.

(8) House - A single or multi-family structure that serves as permanent, temporary or
occasional living quarters for one or more persons or families.

(9) Natural disaster - An event or force of nature that has catastrophic consequences,
including, but not limited to, tropical storms, hurricanes, extreme high ‘tides, tsunamis,
earthquakes, tornadoes, and floods.

(10) Recovery dune restoration -Those response measures that must be undertaken during
a recovery period to construct a dune, repair a damaged dune, or stabilize an existing dune in
order to minimize further threat or damage to coastal residents and littoral property. A local
government shall require persons restoring dunes to use dune vegetation that will achieve the
same protective capability as natural dunes in the area.

(11) Recovery period - A period of time commencing with the issuance of a disaster
recovery order under this section and ending with the expiration of the order, during which
temporary standards for stabilization and repair of structures and dune restoration are in effect to
assist a local government in restoring beach access and dune protection.
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(12) Recovery repair - Those actions that must be undertaken to render a structure
habitable or to prevent further damage during the recovery period. The term “recovery repair”
does not include reconnecting a house to utilities such as sewer, water, and electricity.
Reconnection to such utilities may only be made in accordance with other applicable law or local
ordinances.

(13) Recovery stabilization - Those actions that must be undertaken to stabilize a
residential structure that is subject to collapse or substantial further damage as a result of erosion
or undermining caused by waves or currents.of water exceeding normally anticipated cyclical
levels during a period of recovery from a disaster.

(14) Restoration Area - With respect to a dune restoration project on the public beach, an
area extending no more than 30 feet seaward of the post-storm landward boundary of the public
beach. :

(15) Shoreline protection project repairs - Those response measures that must be
undertaken during a period of recovery from a disaster to restore an existing shoreline protection
project to a condition that affords protection from subsequent storms or tidal events or prevents
accelerated damage to littoral property.

(f) Recovery repair and recovery stabilization of structures on the public beach.

(1) A local government may issue a certificate or permit in accordance with this section
for recovery repair and recovery stabilization of a structure that encroaches or may encroach on
the public beach to the extent necessary to prevent an immediate threat to public health, safety,
and welfare.

(2) A local government may authorize construction of an enclosed space with breakaway
or louvered walls at ground level that is consistent with the local dune protection and beach
access plan and National Flood Insurance Program, if the foundation of the structure is intact.

(3) A local government may grant authorization in accordance with this section for
recovery repair of a residential structure that encroaches or may encroach on the public beach,
but only if the structure is an eligible house under § 15.11 of this title (relating to Repairs to
Certain Houses Located Seaward of the Boundary of the Public Beach) and is not subject to a
pending enforcement action under this subchapter, the Open Beaches Act (Texas Natural
Resources Code, Chapter 61), or the Dune Protection Act (Texas Natural Resources Code,
Chapter 63). An enforcement action includes the filing of a suit in district court or the referral of
a matter for enforcement to the attorney general or other public prosecutor or the issuance of a
citation by a local government for a violation of its dune protection and beach access plan.

(4) A local government may authorize the placement of beach-quality sand underneath
the footprint of an eligible house and in the area up to a distance of not more than five feet from
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the structure’s footprint where necessary to prevent further erosion due to wind or water. The
beach-quality sand must remain loose and cannot be placed in bags.

(5) Clay or sandy clay may be placed to fill voids under the footprint of a residential
structure seaward of the line of vegetation and beyond the footprint to the extent necessary to
restore a natural angle of repose up to a distance of not more than five feet from the structure’s
footprint; provided, however, that clay or sandy clay used for this purpose must be covered with
beach quality sand, where practicable, to a depth of at least 12 inches. Such actions are
authorized in situations where protection of the land immediately seaward of a structure is.
required to prevent foreseeable undermining of habitable structures in the event of such erosion.

(6) A local government may authorize the use of clay or sandy clay to fill voids in order
to protect public infrastructure; provided, however, that clay or sandy clay sand used for this
purpose must be covered with beach quality sand, where practicable, to a depth of at least 12
inches. :

(7) Beach-quality sand, clay, or sandy clay must not be placed seaward of mean high tide
without the consent of the commissioner.

(g) Authorized recovefy dune restoration.

(1) A local government may issue a certificate or permit for persons to construct clay
core dunes and dunes created solely with beach quality sand landward of the public beach and
seaward of the boundary of the public beach in the restoration area. A local government shall
ensure that the restoration area shall follow the natural meander or migration of the post-storm
boundary of the public beach. A local government may issue permits and certification to allow
the restoration of dunes on the public beach only under the following conditions:

(A) Restored dunes may be located farther seaward than the restoration area only to
the limited extent necessary to minimize further damage to coastal residents and littoral property,
provided such dunes shall not substantially restrict or interfere with the public use of the beach at
normal high tide.

(B) A local government shall not allow any person to restore dunes, even within the
restoration area, if such dunes would effectively prohibit access to or use of the public beach at
normal high tide.

(2) Under no circumstances may sand or other materials be placed below mean high tide
without the consent of the commissioner.

(h) Authorized methods and materials for recovery dune restoration. A local government may
allow the following methods or materials for recovery dune restoration:

(1) Dune restoration methods or materials allowed in § 15.7(e)(6) of this title (relating to
Local Government Management of the Public Beach);
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(2) Clay core dunes; provided, that clay or sandy clay used for this purpose must be
covered with beach-quality sand, to a depth of at least 24 inches, and such sand cover must be
maintained; provided, if clay is exposed, it must be recovered with sand to maintain the
minimum 24-inch cover; and

(3) Recovery dunes constructed under this section must not:
(A) result in increased flooding to the site or adjacent property;

(B) aggravate erosion;
* (C) result in adverse effects to dune hydrology;
(D) increase the vulnerability to washouts or blowouts; or
(E) interfere with the public’s access to the beach at normal high tide.

() Review of dune protection line. A local government having the authority to set the dune
protection line shall review the dune protection line within one year from the date of the disaster
recovery order issued under this section rather than 90 days required under § 15.3(k). All other
requirements of § 15.3(k) shall apply.

(j) Authorized beach access and dune protection measures.

(1) If a local beach access and dune protection plan includes a variance that permits the
use of fibercrete within 200 feet of the line of vegetation in an eroding area, under this section
the landward toe of a restored dune may be used for determining the area in which the use of
fibercrete is allowed as provided in the variance unless natural dunes form further landward. In
eroding areas where there is no dune or the dune has been obliterated by the disaster that
precipitated the order, the provisions of § 15.6(f)(3) of this title (relating to Concurrent Dune
Protection and Beachfront Construction Standards) apply until a restored dune has been
established in the area as determined by a local government.

(2) If a local beach access and dune protection plan includes a variance that permits the
use of fibercrete within 200 feet of the line of vegetation in an eroding area, the local government
may allow construction underneath, outside, or around the house that includes fibercrete or other
materials necessary to restore reasonable access to a house for disabled persons; provided that
such access existed prior to the disaster that is the subject of an order under this section. This
provision also applies to a house that has become located on the beach or where there is no dune.

(3) A local government may provide temporary access to beaches from off-beach parking
areas by directing the public to the nearest existing pathways to minimize the effects on dunes
and dune vegetation until dunes and walkovers are re-established or rebuilt. Temporary pathways
shall be conspicuously marked as beach access paths. :
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(4) A local government may, without a plan amendment, temporarily close beach access
points damaged beyond repair or temporarily blocked by emergency shore protection projects to
prevent damage to infrastructure. In order to comply with this rule a local government must
notify the commissioner of the temporary closure of such damaged beach access point within 10
calendar days and specify the duration of the closure. The local government must ensure that the

-period of limited beach access in that area does not exceed the duration of the disaster recovery

order and must submit to the commissioner a timeline for amending the local plan or a remedy to
restore access no later than six months prior to the expiration of the disaster recovery order
issued under this section.

(k) Shoreline protection project repairs. Notwithstanding the general prohibition on
maintaining or repairing erosion response structures in §15.6(d) of this title (relating to
Concurrent Dune Protection and Beachfront Construction Standards), a local government may
authorize repairs to an existing shoreline protection project, subject to the following limitations:

(‘1) Repairs to existing shoreline protection projects may be permitted to minimize further
damage to coastal residences and littoral property, provided the existing shoreline protection
project does not substantially restrict or interfere with the public use and access of the beach at

- normal high tide;

(2) A local government shall not authorize any person to repair a shoreline protection
project that is located below mean high water; and :

(3) The existing shoreline protection project must conform to the policies of the Coastal
Coordination Council promulgated in § 501.26(b) of this title (relating to Policies for
Construction in the Beach/Dune System). '

(1) Prohibition on certain materials. A local government shall not allow any person to
undertake dune restoration projects or temporary shoreline protection projects using any of the
following methods or materials:

(1) Materials such as bulkheads, riprap, concrete (including sprayed concrete), or asphalt
rubble, building construction materials, and any non-biodegradable items;

(2) Sediments containing the hazardous substances listed in Appendix A to §302.4 in
Volume 40 of the Code of Federal Regulations, Part 302 in concentrations which are harmful to
people, flora, and fauna as determined by applicable, relevant, and appropriate requirements for

" toxicity standards established by the local, state, and federal governments; or

(3) Sand obtained by scraping or grading dunes, or from beaches in eroding areas.

(m) Repair of sewage or septic systems. If the Texas Commission on Environmental Quality
or its designated local authority, the Texas Department of Health, or a local health department
has made a determination that a sewage or septic system located on or adjacent to the public
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beach poses a threat to the health of the occupants of the property or public health, safety or
welfare, and requires removal of the sewage or septic system, the sewage or septic system shall
be located in accordance with §15.5(b)(1) of this title (relating to Beachfront Construction
Standards) and §15.6(b) and §15.6(e)(1) of this title (relating to Concurrent Dune Protection and
Beachfront Construction Standards). '

(n) Authorized beach maintenance practices. If a material change in conditions occurs, such
as significant beach erosion caused by a declared or natural disaster, the commissioner may
require a local government affected by an order issued under this section to suspend the authority
of a permittee to scrape a beach under a previously issued beach maintenance permit. The local
government may require a permittee to obtain a new permit incorporating beach maintenance
practices consistent with the changed conditions. The commissioner shall be given an
opportunity to comment on any such new permit application

(o) Removal of beach debris. A local government or other authorized governmental entity
with the duty to clean, maintain and clear debris from the public beach as provided by law shall
coordinate with property owners to remove debris, including, but not limited to, pilings,
concrete, fibercrete, pavers, and garbage from the public beach as soon as possible to minimize
the threat of damage to public health, safety, welfare, and property.

(p) General Land Office review. A local government shall submit the certificate or permit
applications for recovery repair, recovery repair, recovery dune restoration, or any other activity
authorized under this section to the commissioner for review. If the commissioner does not
object to or otherwise comment on the application within ten working days of receipt of an
application, the local government may act on the application. Local governments shall require
that all permit and certificate applicants fully disclose in the application all items and information
necessary for the local government to make a determination regarding a permit or certificate for
repairs. Local governments may require more information, but the following information shall be
submitted to the General Land Office:

(1)  the name, address, phone number, and, if applicable, fax number or electronic
mail address of the applicant, and the name of the property owner, if different from the applicant;

2 a complete legal description of the tract and a statement of its size in acres or
square feet including the location of the property lines and a notation of the legal description of
adjoining tracts;

(3)  the floor plan, footprint or elevation view of the house identifying the proposed
repairs;

@ photographs of the site which clearly show the current conditions of the site; and

(5)  an accurate map, site plan, plat or drawing of the site identifying:
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(A) the site by its legal description, including, where applicable, the subdivision,
block, and lot;

(B) the location of the property lines .and a notation of the legal description of
adjoining tracts, and the location of any roadways, driveways and landscaping that currently
exist on the tract;

(C) the location of any seawalls or any other erosion response structures on the tract
and on the properties immediately adjacent to the tract;

(D) the location of the house and the distance between the house and mean hlgh tide,
and the natural line of vegetation; .

(E) if known, the location and extent of any man-made vegetated mounds, restored
dunes, fill activities, or any other pre-existing human modifications on the tract; and

(F) if the proposed action includes a recovery dune restoration project, grading and
layout plan identifying all elevations (in reference to the National Oceanic and Atmospheric
Administration datum), existing contours of the project area (including the location of dunes and
swales), and proposed contours for final grade.

6) the source of any sand and vegetation used for a recovery dune restoration
project; and

~ (7) any other information requested by the local government or the General Land Office
that is necessary to determine whether the application is consistent with this section.

(q) Monitoring. A local government is responsible for monitoring a recovery stabilization,
recovery repair, recovery dune restoration project, or shoreline protection project repair under
this section. A local government may conduct a monitoring program to study the effects of such
projects on the public's access to and use of the public beach. Expenses related to the monitoring
program are considered beach-related services for the purpose of this subchapter.

(r) Effect on actions for removal. This section does not create a property right of any kind in
the littoral property owner. Houses eligible for repairs to maintain habitability under this section
may also be encroachments on and interferences with the public beach easement. Except as
provided in an unexpired temporary order issued by the commissioner under §61.0185 of the
Texas Natural Resources Code, the commissioner, the attorney general, a county attorney,
district attorney, or criminal district attorney may file suit under Texas Natural Resources Code
'§61.018(a) to obtain a temporary or permanent injunction, either prohibitory or mandatory, to
remove a house from the public beach without regard to whether the house is eligible for repairs
under this section.
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